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PRELIMINARY STA'l'EKEN'l'

This administrative proceeding was instituted pursuant to

Executive Order ("E.O.ft) No. 12088 and Section 3008 of the Solid

Waste Disposal Act, as amendedby the Resource Conservation and

Recovery Act of 1976 ("RCRA")and the Hazardous and Solid Waste

Amendmentsof 1984 ("HSWA"),hereinafter collectively referred to

as lithe Act" and ~ound .at 42 V.S.C. ,6901'~ aG.' ,
-

section 3006(b) of tile" Act, '::-t2D.S~C~ J "6926(b) " -provides
: .,-

that the Administrator of 'the ~nited states Env"ironm~bl"
':...

Protection, Agency ("EPA,f) -.aY,~~i~,c~rta1ncriteria are.et,"' .:

,.authorize a .tate to operate' a ha~~~o~: w.aste'prc,gr~·1n l.ieu of ,,::::
. • .:' •.••: ;.~.",,' ·f·;-! •••• :'! .' .:.:. -,; -, ._'. ~ ', - ';;" .~.~:,. •.•...• :; •••.•••. :' _._..... . •. '=~

the :federal base program. -rbe Administrator authorized the state ",';
'" .~

of NewYork to operate the pre-BSWAbase 'program in ~ieu of the ,": ','".-. (.. ....~

... ~.: ~ • -:-» ,t::-":~~.:~..~.::::~~:~:..;>. .~:.~.. -~
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Laderal program on May.29, 3.986. ~he state of ·.MewYork received
final authorization for Dost HSWA requirements on May 22, ~992"

E.O. No. ~20~8, section,~:~:~~,~~~~~izes EPA. to,~:ver~ee
federal compliance with RCRA, .in particular,·to .•onitor

• ~'. -' '-" "'!' • ~

compliance with .applicable pollutlon' control:standards by federal .~
.. ' ..

facilities and actiVities. .section 3008 .DfllCRA;..42V.S.c. S '.
. . . ':. . ~.', .,;... .' . . . ~ .. -'

6928(a),.auth~rizes EPAto e~forc~ provisions of the Act or
authorized state programs. ~. '. - -

~.... : '_'.,._ '-I'

On or about June 28, ~991, the Complainant in this
.proceeding, the Director of the Air and Waste Management Division
of EPA, Region II, issued a Notice of Violation/Compliance Demand
("NOV/CD") (Docket No •.II-RCRA-91-020S) to Respondent, the United
states Department of .Energy (-DOE") Brookhaven Area Office
regarding alleged violations at the Brookhaven National
Laboratory ("BNL") and a Complaint, Compliance Demand and Notice
of Opportunity for Hearing to Respondent, Associated
Universities, Inc. ("Associated" ~r -AUI") (Docket No.
II-RCRA-91-0204) regarding the same. ~he NOV/CD and Complaint
alleged that Respondents violated requirements of Subtitle C of

.
RCRA, the New .Yorkstate Envir~nmental Conservation Law, .and

..
.regulations promulgated th~reunder concerning the management of
hazardous waste. .', . ::~~~~~~:~.~jt:;~··t.t'i~:f2',·:r

On or about .Janllary''''-,_~99~,_ ~~ inform~d Respondents of
-,: .;'

additional alleged. violations'of 'ha~ardousW:~'ste~lBa~~~~~J,t:·· ~
regulations based ~nMay"~~"'~~9~ :'and 'Jun~~4;<i~9~ ':~~~p~~~ions'::

. . .. J:of the facility .conducted by duly-designated representatives of;-.; ..:~
'.'~. ~ .
. ".:,

~':.;>~~.;'~~~~-~~.'~
. ...". -.~
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the New York state Department of Environmental Conservation
.("NYSDEC").

Complainant and Bespondents have had discussions among
themselves and agree that it is in the interest.of·justice to

.-settle .end resolve theseaatters without ·.adjudication•.....:
~.. . ..-.,' - .. : ..•..

ZINDINGS or DC'!' N!D CONCLUSIONS or LaW
1. Respondents are the ·U.S. Department of Energy, '. .:

Brookhaven Area Office ("DOE") and Associated Universities, Inc.
("Associated"). DOE owns a facility known as the Brookhaven
National Laboratory ("BNL facility") ~ocated in Upton, New York
11973. Associated operates the BNL facility on behalf of the
Department of Energy, Brookhaven Area Office pursuant to cost
type prime management and operating contract No. DE-AC02-CB00016.

2. During inspections relevant to this proceeding,
Associated was a "person," as that term is defined in section
1004(15) of RCRA, 42 U.S.C. § 6903(15), 40 C.F.R.
§ 260.10, and in 6 NYCRR 370.2(b) (122). Pursuant to section
6001 of the Act, 42 D.S.C. I 6961, DOE was .ubject to all
federal, state, interstate, and ~ocal .requirement'-,both
substantive and procedural, respecting 'control .and abatement of
solid waste or hazardous waste disposal in .the aame manner, and

. .to the same extent.,.~s-any person aubjectto :such-r.quirements. _.
'J; • " _. -:: • • ••.•• " •• _, ,- ••

3. ltespondents ·manage hazardous yaste aSgenerat~rs and as :

t•:
r-,....
t•.

" :,.•...... ":

. an interim sta~us treatmen~, storage, or disposal ~acility as

..•.
.:.-~.
... '~

-. ...-..-..----------....,...:.,...,------.:..-........,..,.~ ..=..=. =...",.,.,...,.......•...----~~::;::-==-==
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those terms are defined in 40 C.P.R. § 260.~0 and in ~ BYCRR

370.2(b).
. .

4. ·Pursuant to section 3010 of -RCRA,by notification dated
• ;"- - • •• 4 ••

November"18, 1980, .:tbe Department _o~ Energy, -Brookhav~ Area

Office, -1nfOrm~dEPAtha~ it condud~ "~ivi~ie~ -a~ its'-~~cility

involving "hazardous waste~ asth~t t~~ "is ~~fin';d ;n se~ion
, . ',- ': :-

,,-' . -... .
1004(5) o~ RCRA,42 V.S.C. § 6903(5) ,-.and J.n 40 ~.P.R. t :261.3

and 6 NYCRR371.1(d).

5. ~itle 40 C.P.R. Parts 262, 265, 268, and 270 set £orth

£ederal standards ~or hazardous waste generators and interim

status treatment, storage Dr diaposal facilities. ~itle 6 NYCRR

Parts 370, 372, and 373 establish NewYork state requirements for

hazardous waste genera~ors and interim status treatment, ·storage

or disposal facilities.

6. The Department of Energy,Brookhaven Area Office

("DOE")submitted a Part A permit application to EPAon November

21, 1980. DOEinformed EPAin its Part A application-that the

"operator" of the facility, as that word is defined in 40 C.P.R. '.

S 260.10 and 6 NYCRR370.2(b) (112), was Associated Universities,

Inc. DOEsubmitted a Part IS permit application to EPAon April
-'" - .- . ~

.' - .. ,', •... '"

4, 1985. - :.
.'... -:.' . ~", :~ ... ,- -.~ - ..

7.· ·~n or about March 4.--:..1991,'through-Karch 8,·:"1991,~an
: -,:: &-'. - -'. ~

inspection ("the .inspection") ··o~tbe-~aclllty.-vas-i::onducted--.-~ . . '. . ~ .
• • ~ 4.~ ;': ••...--..'.' -: :.:.: ..• 1.-.: - .:.. ",:.:,- . ;-~~".:.~.~. -

pursuant to section 3007 o~ ltCRA,--:12v~s.~._ I ~~927.~»yduly-
-: .•• '. ••.• • - • *' -' .

. designated representatives of 'l:PAto 'c!etarmlD. -.eo~pliance with
" . ". ~ . .

specific state and 'federal regulations ~or the generation and __,

.-.
• ..• !... "'E. _ •.•. '; •• , ••.••••••••.•. ~~- -'-~ - •• -c " '';'-'~ :'~!'.~.a

•'. ' . r. ~ .' . .:- -', -,.;,"'. . " ",:'
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.a~agement of hazardous waste resulting in the allegations set
forth below •

.8. Pursuant to 40 C.F.R. I 265.174 and 6 JlYCRR 37;J-2.9(e),
the owner or operator'~f a treatment, storage or disposal

- -~acility must conduct weekly inspections of hazardous waste
'. . - i._" . . 4"''\'" . "- ••..

container storage areas, l~Jdng~or leaks and ~or deterioration
of containers caused -by corrosion or other ~actors. _.:~.,.

9. Complainant's NOV/CO and Complaint alleged that
Respondents stored approximately 24 (55 gallon) drums of
scintillation vials (0001 - storage date 12/31/89) in Building
448, that insufficient ais~e space was provided between drums,
which were stored four drums deep by ~our drums wide by two drums
high and that access to, and inspection of, inner drums was not
possible.

10. Respondents' ~ailure to conduct weekly inspections of
hazardous waste container storage areas, if proven, would
constitute a violation of 40 C.P.R. I 265.174 and 6 NYCRR 373-
2.9(e).

11. Pursuant to 40 C.P.R. I 265.32(d) and 6 NYCRR 373-
3.3(c)(4), the owner or operator of a treatment, storage or
disposal ~acility must equip its ~acilityvith water at adequate
pressure and volume to supply water.hose st:reams, ~oUl producing
equipment, automat-ic sprinklers,- -or-water-apray -sy.tUlll"'-':.unl••~_--:-::-:--:.

- -none of the hazards posed ~ waste handled at the~acility could
..require that particular type' of equipment. ... .-a .' .

.: ....• ,"
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••

Complainant's _OV/CD and complaint alleged that
Respondents maintained no fire abatement equipment other than
portable fire ext.inquishers in Buildings 444, 448, and 48~. .As

, '

drums of ignitable hazardous waste -,are stored in these buildings,
. ' '

an adequate water supply' or 10am pr,C?C1ucingequipment is required
in the event of a fire.

.••.• • - ~ ',.', -; r,»~:,," ". ". '•. ~.~!-'

, -: ,,' : -: ' .: ,~~ - <:" '~','"

13. Respondents' failur~to 'equip Buildings 444, ~48 ',and
483 of their ~acility with vater at adequate pressure .nd volume
to supply water hose streams, foam producing equipment, automatic
sprinklers, Dr water spray systems, if proven, would constitute a
violation of 40 C.P.R. § 265.32(d) and 6 NYCRR 373.3.3(c)(4).

14. PUrsuant to 40 C.P.R. I 262.34(a) (2) and 6 NYCRR 373-
l.l(d) (l) (iii) (c)(2), ~ generator who treats, stores, or disposes
of hazardous waste on-site must mark containers of hazardous
waste with the date upon which each period of accumUlation
begins.

15. Complainant's NOV/CD and,Complaint alleged that
containers of hazardous waste .tored in several areas of the
facility were not marked to indicate the accumulation start
dates. Specifically, ~our (55 Gallon) drums of scintillation

~- - .
vials (0001) stored in Building 448, ~na (55 Gallon) drUm of..' .

. - " ,- .

carbon tetrachloride (U211) storad in su.ilding 483,-one (100
gram) bottle of fluorob8nzan~ (OOoll ..atorad'-in .Building "Z.25,an~
.one (1'Gallon) bottle of hydro,chlorlc ,acid-(0002) ·and ~ee (0.25 '

. . - .•
pint) bottles of ':formic.acid (U123) stored in Bui1ding 801 wera
not marked to indicate the accumulation start dates.
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. 16. ""Respondents','£ailureto mark containers of hazardous
waste with accumulation start dates, if proven, .would constitute
a violation of 40 C.F.R.! 262.34(a)(~) and ~ NYCRR 373-
1.1.(d) (1) (iii) (c){2). ~ '. .'- ... -

-.
. ' .

. '.. .'~ -;. .

17. PUrsuant to 40 C.F .~.I 262 ~34 (a)(3) and 6.lfYCRR 373-
~.l(d) (1) (iii) (c)(3), theowner ..~r ~perator ofa tre~taent, :.

. .
storage or disposal ~acility, while accumulating containers of
hazardous waste on-site, must label each such container with the
words "Hazardous Waste."

18. Complainant's NOV/CD and Complaint alleged that
Respondents had failed to label with the words -Bazardous Waste"
several containers of hazardous waste that were being accumulated
on-site. Specifically, one (55 Gallon) drum of .£reon (FOOl)
stored in Building 928, one (100) qram bottle of fluorobenzene
(D001) stored in Building 725, one (3 kilogram) bottle of 1,4-
Dioxane (UI08) stored in Building 815, and one (1 Gallon) bottle
of hydrochloric acid (D002) and three (0.25 pint) bottles of
formic acid (0123) stored in Building 801 were not labeled with
the words "Hazardous waste."

19. ~espondents' failure to mark containers of hazardous
waste with the words "Hazardous waste" while accumulating
containers of hazardous waste. at the facil~ty, .if prov~, -would

t 'constitute a violat1on of 40 C.P.1!'.1 -262.S4-(a-)(3)and·.~-llYCRR--_':·-,,::-,
• -~ • ::.~-. e" :' :,,:..# .. -c» .•. .•.... ;..... :~.~-'.•" .-. . "-:-

-":», ~,,; ~: ,', " .: -,:- :.' •

. -
..

.: ..~
.i

20. PIlrsuant to 40 C.P.R. '1'27o~li(a) (2)'and6 wYCRR 373-
1.3(f) (1)(i1), an interim status treatment, storage, or disposal

373-1.1(d) (1)(iii) (c)(3).

...~
~.

. ....•
- -.~

"::': .....~
...•.•.,
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facility shall,not employ processes not specified .inPart Aof
its permit application.

21. Complainant's .BOV/CD __.and ~omp1aint .alleged tha~
Respondents had stored hazardous~Waste1orperiods greater than

_ •..•.•.• ", ,'. ~. ..:. •. .:. .!t:. • .: : ~'. '

90 days in .an area of the -~acility"that 'VaS not -hcluded ,n-
• • - - . ~.1Ii •-;,' ."! " _. • -' -', .' .:. •.•~ ~'.' , :;,~ -'...""

Respondent's Part A .•pplication •.-~specifically,'---cne'l8 ~'D.lce)
" ''t-

bottle of hydroChloric acid/nitric acid lD002- accumulation
, '

.. ',

start date 1.1/3/90) and one (1 pint) bottle of carbon -'~::.'
tetrachloride (U211 -accumulation start date 7/1/90) had been
stored in Building 725, which was not designated as a storage
area in Respondent DOE's Part A permit application,£or 121 days
and 246 days, respectively, at the time of the inspection.

22. Respondents', storage of hazardous waste for periods
qreater than 90 days in an area not designated J.nthe Part A
permit application, if proven, would coiu;titute a violation of 40
C.F.R. § 270.71(a) (2) and 6 NYCRR 373-1(f) (1)(ii).

23. Pursuant to 40 C.F.R. I 465.173 and 6 NYCRR 373-
3.9(d)(1), the owner or operator of a treatment, storage or
disposal facility must keep containers of hazardous waste closed
during storage, except~hen'1t'~. necessaryto_ddorremove

" " ',- -~: .:.~;:: o,\,,--,~· .. - ,,', "-:'.--,;-/'~~'-~:'~;":-F~,.;
. .. ~.. _,,~;~ . _ :~. -;» ~ ~ _.!. ~i'..:.':.~•...~~ ,_~· ..- -~ ~.~ . _'_ ~~~ '" .. _waste.

.24. ,Complainant'. 'WOV/CD and cOmplaint .alleged that'
• .;.. • ." • ~~':" .•• ~ _ • • r • 'or'

Respondents had ~ail~d to .keep a-con~1ner :of" ha~ardOus waste
closed during .tor~ge. -'c S~~ifl~llY '~~~-'(-=55-Gal.lo~)'~;;~f

. . '; ~.. . '. - -,..... . .. ¥# :.'-:-:.~~, ..-. ..:~. ¥. -:'.-' . -, ... ' ~., ..••>.--- ....~
paint thinner/lacquer (D001) ~nthe Paint Shop'.toragetrailer
-was left open,- ~itted with a funnel.

' .. ;.

, - '



~

r- '... .~• .. ,
•5.-t'
Ior
ts
J..'
"~:
f .r

l'
!
:

··-;.f.
t,

·
- .

-,
25. Respondents' '£.ilure to keep a container of hazardous

.waste closed during storage, if proven, would constitute a
, .

violation of 40 C.F.R. S 265.173 and 6 WYCRR373-3.9(d)(1).
26.

- .-.
Pursuant to RCRA section ,:3005(b)(2), ~%he :owner .or·

operator of a :treatment, storage o~ 'disposal:~acilltY"'JllUst
. ,

identify in its permit application .ach'.ite atvhichhazardous. .- .-waste or the products of treatment of hazardous waste ,will.be
disposed, treated, transported to, or stored. '

27. Pursuant -to 40 C.F.R. § 270.71(a) (2), an interim status
facility shall not employ processes not specified in its Part A
permit application. 40 C.F.R. I 270.71(b) £urther states that
during interim status, owners or operators shall comply with the
interim status standards of 40 C.F.R. Part 265.

s.

28. Complainant's NOV/CD and Complaint alleged that
Respondents had released untreated groundwater through the
operation of an Aquifer Remediation Project, in which recovery
wells discharged directly to an un~ined recharge basin situated
in the facility. '!'hedischarged groundwater had been
contaminated with chlorinated organic solvents as a result of
past spillage and ~eakage of containers of ~i.ted hazardous

'.' .

f
#

wastes stored at the "facility. ~e reiease of untreated, ':
qroundwater occurred during the, winter ,mode of Operati~n of the

. . ~". - . . . .',-,

Aquifer Remediation Proj~ct,vhlch va~' conducted ..1224ays '~er
, --~. - ---:- --~-. - '>: ::,.,"~'::-;~~'-:;~',~;~~·",4:'c:-:}{,';,,,~,.~,,:..,.::', .year during 1987 through ~990. ':',.,';..','"''i'" ~:".:";..::' ., '~ ,.'"' ,-,..:,

_ . _ ~.:....;.' .:». 17": ", _. ". :- ..; -t- ",,!-';;..- -'.

29. Complainant's Ro.V/CD and complaint all'-g~d ''that-
Respondents had released aerated groundwater through the ...:,.

;..•

f
t
j.'
!
f
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ope~ation of an Aquifer Remediation Project, in.which recovery
wells fitted w~th spray aeration nozzles discharged directly to
an unlined recharge basin .situated .inthe :facility. ~e" .' .-

discharged qroundwater had been contaminated-with Chlorinated
,:.; ,;..0"

. .'

.organic solvents as a result ·of'past .piliage -and.'~eakage ~f
". .... '::" ~' " '

containers of listed hazardous :wastes stored at:the ~acility.
The release of aerated qrouncS;'ateroccu~ed during the'summer
aode of operation of the Aquifer Raediation Project~ which was
conducted 243 days per year during 1987 through 1989.

30. Respondents' discharqe of qroundwatercontaining
hazardous waste to an unlined recharge basin not specified in the
Part A permi~ application, if proven, would constitute a
violation of RCRA section 3005(b) (2) and 40 C.P.R. § 270.71.

31. 40 C.F.R. I 268.30 sets forth waste specific land
disposal prohibitions for solvent wastes FOOl through FOOS
identified in 40 C.P.R. I 261.31.

32. Complainant's ROV/CD and complaint alleged that
Respondents had discharged, through operation of an Aquifer
Remediation Project, restricted hazardous waste (untreated
groundwater contaminated with 'Chlorinatedorqanic solvents as a
result of past .p~llage and l.aakage of containers of _.l.isted
hazardous wastes (F001/F002)-.tored at the 1acility) ~ an.. - ~;.' ,. ~ ....:-:
unlined recharcje-bas1n.~._.-~,.~.i. :.:.',.:.=:..-r-" ::.~7-...~~~:".;'-'!~:;"~~~~:.:~'~:~:(:.,'_'_-:;..:~~;~;z:~__'-- -

," ,.:-:.,,' "'" -~' .. ," -. - ' ~.

.33. Complainant ·.N()V/CD and Complaint alieged' ~~-::'-."'"
Respondents had discharqed, through operation:of'~ 'Aquifer

. ..

Remediation Project, restricted hazardous waste (aerated

. -. '. :.. -

--~~=~------",.,...,.-----.
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gr~undwater contaminated with chlorinated organic solvents as a
result of past spillage ~d 1eakage of containers of 1isted
hazardous wastes (F001/F002) stored at the £acility) .to an
~inedrecharge basin. . . -~"

. ...34•. Respondents' .l.and'disposal ~f 'qroundwater containing
. ..

F001/F002 restricted hazardou •.·n~tes in an,ur1lined·.recharge
. basin, if proven,'would constitute a violation~f.O C.P.R. S

268.30.
35. Based on information submitted to EPA by Respondents' in

Answers to the NOV/CD and Complaint on August 23, ~991,
notification of implementation of compliance requirements
submitted on July 24, 1991, and information provided at
settlement discussions, penalties to AUI bave been appropriately
adjusted.

36. Additional alleged violations were found during
inspections of the facility, conducted on or about Hay 23, 1991
and June 24, 1992, by duly-designated representatives of the New
York state Department of Environmental Conservation ("NYSDEC"),
to determine compliance with specific regulations ~or the

. .
generation and management of hazardous vaate.

. -37 •. Pursuant to 40 C.P.R. I 265.112 (b)(1) ;and 6 NYCRR 373-
3.7(i) (i)(iii), the owner or operator ~f a hazardous ¥aste .. ~.- . "..;.

-.
management £acility muat-have a written4Closuraplan. -~e ... ". .' .

closure plan must identify stapa necessary t~ pe~formp~rtial
and/or ~inal closure of the ~acility in accordance wlthtbe
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requirements set ~orth in 40 C.P.R. § 265.112 (b) and ~ NYCRR J73-
3.7(c)(2) •

..38. Plirsuant-to 40"C.!'.R."1.:l65.3.12(b)(1) .and·6 BYCRR 373-
3.7(c) (2)(iii), the closure pian' must j:n~l~de·a:description of
how eaCh hazardous wast~ lIla~ag~~~ -1Uli:t~t ..~e-·~acility will.be
closed •. ", /'

39. NYSDEC's inspectors concluded that Respondents did not
- .

include a description of bow-each hazardous vaste .anagement unit
at the facility will be closed. Speci~ically, Respondents
allegedly did not describe in their closure plan the methods ~or
closure of Buildings 360 and .46, 1n which mixed wastes are
stored, and two .Conex" hazardous waste storage units.

40. Pursuant to 40 C.F.R. I 265.112 (b)(3) and 6 NYCRR 373-
3.7(c)(2)(iii), the closure plan must 1nclude a detailed
description of the methods to be used during partial and final
closure, including, but not limited to, lIlethodsfor removing,
transporting, storing, or disposing o~ all hazardous wastes.

41. NYSDEC's inspectors concluded that ~espondents did not
address in their closure pian any procedures for removing,
transport.ing, storing, -or .disposing o~ .ixed waste at t:heir
facility. - : ...-r .~".

...or: -, ~ .: "
..-~"

!- ...• ' .

42. ~espondents'· alleged ~ailure to '~clude :in -their
.r

','. . " ,~'.

.•Conex" hazardous vaste storage .trUCt~~s at··~~ir- in£erJ.JD
_ ••• ~ .: .~. ,: '.., 4 •

. status storage ~its will be closed i~proven,~ould c~nstitut. a

-----.:---------.-,-,..--~-'-
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violation of .•0 -C.F.R.J 265.~12(b) (1) and 6 NYCRR 373.3
7(c)(2)(i).

43. "Respondents' alleged failure to provide a detailed
description of the aethods ~or removing, -transporti1.lg,storing,

....••

.or disposing of mixed waste at the1r~acility, 'if proven,·would.
- -' . - . .

constitute a violation of'40 C.F.R.J 265.~12(b)(3)and6 BYCRR
373-3.7 (c)(2)(iii)•. ~'.

44 •. Pursuant to 40 C.F.R. 1·262.20(a), a generator who
transports, or offers. for transport, hazardous waste ~or off-aite
treatment, storage, or disposal must prepare a Uniform Hazardous
Waste Manifest. Pursuant to 6 NYCRR 372.2(b)(5)(i), no generator
may offer shipment of hazardous waste for transport off-site
without an accompanying manifest.

45. NYSDEC's inspectors concluded that Respondents had
offered for shipment off-site without accompanying manifests
spent solvent waste (F003/FOOS) generated from parts washing
operations.

46. Respondents' alleged failure to prepare manifests ~or
off~site shipment of hazardous waste~ if proven, would constitute

-a violation of 40 C.F.R. I 262.20(a) and 6 HYCRR 372.2 (b)(5)(i).
47. Pursuant to 40 C.P.R. I 265.51(a) .and 6 fiCRR 373-

3.4(b) (1), an owner or operator-1Dust have ~ contingency plan ~or
his facility. -"PUrsuani to 40 C.F.~.--I -265.52(.) ~-end-6 fiCRR 3-7.3~_<:

"~;_-:, _.' ~. - _'J' ~ "'" ~-_ ." •

3.4 (c)(5), the contingencY plan 1Ilust include :a.1ist l,fall ~..
emergency equipment at the -racl1ity,.vhere -.uCbequipment ~s
required.

. '.
of

. . ~
.Xn addition, the plan must also include the location <, ~.~:..

, '. ;.:. ....:.~~~:-':"~:_.:.:'''"1.:._~ ~.:"~.-.~~....':: ~~..:-. .: ..:'~."~' :, -. "~. . '," ~:... .. ...
'-, . ,,-
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and a physical, description of -each item on the ~ist,,-and a brief
outline of its capabilities. .

.4s. NYSDEC's inspectors ~oncluded :t:batRespondents had not
specified in their contingency })lan"'the~ocation -or type -of tile

~:-::

emergency equipment aaintainedat any "Of-:theapproximately -26
.•~ '!'- -, . ...;- •

hazardousvaste accumulation -;areasat -tile'-racility.: -..-:.~;;~_
. ":."

49. Respondents alleged 'failure to .pecify jn'the-
contingency plan the 'emergency -equipment aalntained -at their
hazardous waste accumulation areas if proven, would constitute a
violation of 40 C.P.R. § 265.52(e) and 6 NYCRR 373-3.4(c) (5).

50. Respondents neither ~dmit nor deny the specific
allegations contained in the CDfNOV and Complaint and the
Findings of Fact and Conclusions of Law in paragraphs -S" through
-49," above.

"

WNSENT ltGUEHBNT

Based upon the foregoing, and pursuant to section 300S of
RCRA, and section 22.1S of the Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties and
the Revocation or Suspension of Permits, 40 C.F.R. I 22.~S, it is

"

,. hereby agreed as follows:
~.

- ;~;~.{~~.. ':",.-.- .
--~~.•.~.,...: .

ltespondent AUX-:ahall ~ithin ten (10) .days oi -the
.~.':. !. " • i. _.:.' •

.. -~.-:-'-

., effective date of -this Consent Agreement ,~d _ConaentOrder
'.' .

(CA/CO) maintain .ufficient ...•isle apace u-all':.ba.zardous-W8stL
...- .- . . . . .- -. :'.-- -'. .• .-~.-~:- . .

container storage areas to' al.low"the -conduct or, ~spections' ,of
- '. ..-... . . .' -.'.~

Respondent Atn .hall-'conduct~veek1y .inspections ~"-1those areas.
- "

~- ~~:'::/~:-,.~~.~

"
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all hazardouswaste container storage area., so as to complywith

Federal and State Regulations.

2. RespondentAOI shall within 10rty 1ive (45) 4ays of the
~ .' ,"' -' ~.. - ~ .. ' .

effective date of .:tilis CA/CO submit_~ EPA certifications of

compliancewith all "ppli~le ~ir~ pro~ction standards ~or each

building or structure at the' ~acility' in which J.gnitable vastes
- -- ~. - --

are stored. '.' ~ . '. ~..'~ ~.
... - .:•.. '

-~ :..

Respondent-AOI shall within two (2) -daysof ·"tile-

effective date of this CA/CO markall containers of hazardous

waste in storage at the ~acility (with the exception of those

containers in satellite accumUlationareas) with the date upon

whicheach period of accumUlationbegins.

4. Respondent~UI shall within two (2)days of the
effective date of this CA/CO markall containers of hazardous

waste in storage at the facility with the words -Hazardous

Waste", or, in the case of satellite accumUlationareas, with

other wordswhich identify the contents of the containers. - .•.;

5. RespondentAU! shall within ten (10) days of the

effective date of this CA/co cease to store hazardouswastes on __
. .

site, to the extent that the -vaste is -notmixedwaste, ~or
. : ....

periods .exceedingthe l.imit•• et 1orth_,in~o C.F.R. ~arts 262 and

268, and equivalent lfe~YOrkstate regulations, :.~~~'"'-to,comply

with Federal and :State regulatiQns~~_T~aZArdou8"~d.•iXed:.1Itast.e.~._;'..

•hall_be~tored in accordancewith'-~il apPliCable-~.deral and .: .~.,

. - .. .::',- - - -:. . - - -- - : -, --i
state Tequirementsor as otherwise-approvedby-EPA or--the NYSDEC, .~

'J

..~

. . ". ....:-:... '..~
.....

.' . .-' -- -..... - '-, .... ' .
,',' ,.:~

. ..•.?
•.•...~;.

.. -',' . - .....
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as appropriate. suspected lIlixedvaste aay be exempt ~romthe

above requirements upon Complainant'. written-approval. -

6. ,.Respondent.AU!aball.immediately upon :the effective-

'Clate-of this CA/cO'1Daintainall con~ineris:~~ 'hazardous vaste at
.~~ ~. -, = "

·the 1acility i.n _ closed eondition, ~cep~_-vhen ~t is necessary .c:
~ . .' '. ~ :',. .!'. _ ~ " -..r., -~-,.. ~ ." . '_ ," .~.~-'-',.,; . J

to add -or remove.aste • .;·J ~-;~~••-: -: ; -,_--~:~ .• :.~,::~<,~/.-- .-~:".-~.:-.
. . ..- .

7. RespondentAU!.hall not operate a surface impoundme~t

or spray' aeration device 10r the -treatJllent, .torage,-~r disposal

of hazardous waste unless it is in-compliance with all of the

terms in its RCRApermit and/or the final XnteragencyAgreement·

("lAG") betweenDOE,EPA 'and NYSDEC,'Administrative DocketNo.:

II CERCLA-FFA-00201.

8. Respondent..AU!shall perform the Wildlife Surveyand

ManagementPlan of Wetlandand Forested Areas (Eastern Boundary

of the Site) whichwas approved by EPAas a supplemental

environmental project and incorporated into' this CA/COas

Attachment A.
a. -Thewildlife Survey shall be initiated within

thirty (30) days ~romthe effective date of this CA/CO,and ahall -

be completed within ~8 .onths -~oll~wingits J.niti~tion •. '-'_
'-. . -' -~.- - .

-b. Respondent-AUI..•hall within a1xty:{60) _daysof
.~!r;. _ <., .

completing the Wildlife .surveYaUbmit-to EPAa--.report.:detailing
• • - ~ '- - • '-.. I .:;; .; '. .••• - /. • .

iots findings. ~Such report tlhal]'"j,nclud•• det8ra1natlon-:by
-, . .' ...~ ,'" ,_:~ ': - ·-.': .':. . ·.r~'-.. ..-.'~'-:.~ j.-:; ~.. '.;'/: '.' ":'::aoi .-":f . ~ ""_ • ~.~ '.;~ . i.:..

",RespondentAUI-as to -the necessity .at implementinge<Vildlife :.'<
•••• ~~ " :: .. .: .~. .I ••.•...• ~. -r- :~";;,i..~.:" ..•.. :..::::.•.. :".. ." "~ .. :--:.~;-..... ~'..•.:." .. ..

ManagementPlan and shall incorporate such .• plan if :,determined.,..
1
;

'.;- .•.. :;...- t· ..::~' :~:.. '.. :.f
. -,

". : .'.
::""':..... - -, ."-t.

...... ~ .. .'

..---------- -------- ...-
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necessary. Such report, determination, .••.nd plan ahall .be subject

to review and comment.byEPA. EPAreserves the right to require

Respondent AUIto submit and conduct a Wildlife ManagementPlan
_ '. : • ~ _ _'.- ~,' ~", 1..•. :.:

in the event that Respondent AUIdetermines ..such. .ubmission and
.. - ~ - -~..: - .~:'.

conduct -unnecessary. :'~EPAshall -provide .writ~en ..appro~l of such

report, determination,andl or plan ."toRespondents ~r' shall
, ..

provide commentsto Respondent -AU!'in the' event that ::.i.t-::

determines that revisions to .the report and plan are .necessary,

or that the conduct of a Wildlife ManagementPlan is required.

Respondent AUI shall within sixty (60) days of receiving such

commentssubmit to EPAa revised Wildlife Survey Report and', if

required by EPA, a Wildlife ManagementPlan. EPAshall provide

written approval of such revised report and plan to Respondent

AUI.

c. In the event that a'Wildlife ManagementPlan is

required, Respondent AUIshall within thirty (30) days of

receiving written approval from EPAinitiate such pian.

Respondent AUIshall complete such plan within one hundred eighty

(180) days following its initiation.

·d. ~he Wildlife Survey and ManagementPlan Reports shall

be kept on file at the f~cility 'and 'JIladeavailable ~or ,review by

the public for five years :-from,th,e date of theirc~mpletion.

9. Bo lat;er, ~_ah t,en. .(1,0,), ,~~ys after the initiation of th~ ,.
. - -":.. ' . - --;.-------~--.. --.-~--~.::---::-------- '.-

survey~ the i~itiation of -any'%'e~i~ed Wildlife-:'~-i " ..
0' - - •• .:'." .:.... :.', f', ..-.;,: _- ,," -~i:- ~"":'-~;' , --_

!.

Wildlife

ManagementPlan and the completion'l'Of lIlny-Wildlife 'Management

Plan pursuant to paragraph ..••8." (a) and (c). ,above,-'1tespondent AUI.,;
. .'. -

\..
" .

- .... :.-
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shall submit to EPAa written notice of compliance (and any

appropriate supporting docum~ntation)or noncompliancefor each

of the requirements .set ~orth therein.;.:;<2f.:theBespondentAUI.is .

in Doncompliancevith a particular -requirement,~enotice shail

state the reason~ ~:ro~~o~comPliance·~~d·~ha1l·:provid~;' ~chedule

ror achieving -expeditious -COmPli~~ewith-ih~~reqUiram~~~::.

Notice of noncompliancewiil .lit no way·exCusethe noncompliance

or relieve Respondentor the perialtyprovisions ·of paragraph

-20", below. '!'his information request is Dot subject to the

PaperworkReductionAct of 1980, 44 U.S.·C. I 3501 nAG.

10. RespondentAUIshall by no later than sixty (60) days

after the effective date of this CA/CO, initiate an internal

audit of its hazardous.waste managementsystem and procedures at

the hazardous waste managementareas and satellite accumUlation

areas. such audit shall be conducted in accordance with the

requirements set forth in AttachmentB of this CA/CO•. Suchaudit

shall be completedwithin sixty (60) days of its initiation.

RespondentAUIshall assess in this audit the ~acility's

compliancewith the statutory and regulatory requirements of

RCRA,and with the provisions and requirements of this Order.

RespondentAm ahall seek.tQ. J.dentl'fy.tile root cau.~ of the '
.', ..

violations addre•• ed in·this Order,:·.··and.• hall .develop end
,. y".:;.':". .' .• ~ ,"'::",.. ' .•. -

implementmanagement-pr~cticeS-:-,Whi~.significantly...:-r.educethe. .,
.' .:-; ...•.• .: " "":. "': :;-~-. -~.. --•. " ;,-"-~.- -~ '>'~:'..::' :~ <, ; •• :

probability that ·.uch violations will. reoccur.·' RespondentAUI
'. ...:. .' _' _a.~ .' • . •

·shall within sixty (60,- days of :campietioDof the Audit prepare

and submit:to EPA·areport detailing its ~indings •. ~e Audit ".. ,
.1 :.'..

...•~; ...'.
.~
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Report shall :-1lddress,:at a mint-WIl,the root causes identified

for the violations addressed in this Order,and the management

.practices developed.and' implementedby Respondentsto. reduce the
..- .. - ........: "':~. ..-. .~. -".-

probabiiitythat .~ch violationsvill ze~.:·',:: /~'.~:.~~.....'
.~. .••... ~ ~ ."

.~1. .Respondentsim' shall within thirty (30) ..daysof -the

effective date'of this cons~t ~.emeiittud ·";onsento~er~.
. . . . - ..'~ . '. -. :~" .. ,...,. .' .•. '. .. .... -

(CA/CO)amendits closure plan to include a detailed description
. .

-' - .'..

of the methods~or removing,-transporting, storing,' 'Or disposing

of all mixedwaste maintained attbe Facility, and a description

of howBuildings 360 and 446 and its -Conex"hazardous waste

storage units will be closed.

12. BespondentAUIshall immediatelyupon the effective

date of this consent Agreementand ConsentOrder (CA/OO)cease

the shipment off site of hazardous waste not accompaniedby a

UniformHazardousWasteManifest.

13. RespondentAUIshall in accordancewith 40 C.F.R.

§ 265.52(e) within thirty (30) day~ of the effective date of. this

ConsentAgreementand ConsentOrder (CA/CO)amendits contingency

plan to include a list of all emergencyequipmentat-the

Facility, ,whereauch equipmentJ.. required,:and to include the c
. ;.. -:~ . -.:' .- , .•

location -.nd physical description of .eac;b.ita 'Onthe~i.t, and a

brie~ outline .o~~ts capab~liu~:;;}T~2' ·?~r,;:"::;';:l~:>:,'i:'
14•. ·BespondentDOE .hall ...wure-.and,9uarantee tbat::;::,,'.;;

.' . • ,. . .- .•• -,.' . _ .". ~ _', •...•...... '--:';':':.:..... ::-.••••~~.~;::. . ,'r' ~.·:.·7-,;",:;'~:~',;: ':. . .
RespondentAUIundertakes the .activitie •. deacribed in -paragraphs.:
--1- 1:hru -13- ~e. '. lO1il~DOE~d~ui ..~~~.;:~~~~~-_ong'~~. '/. ~-.,~

.....

themselves that AUIshall take the lead .in'~erformingthe above-'::.<~:
._ 4, ••••

'.' :

....-. -'.' ..,....•-.....,-:- '.

-.-.....:... '-.- :,...
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described a~ivities, DOE as the owner of the ~acility remains
liable in ~vent of inadequate or untimely performance of these
activities. ~his paragraph does not relie~e AUI£rom any

. :. _.. ~.

responsibility or ~iability1or complying with th~ t~rms of this
Order. ..

. .~'.,'.
..

•. :' ..~-.~' .~.:..:..;. - ".-:~. • 'r;". " .:••

..~S.
_ _ •• _eO .r

Respondents have.ublIiitted to.EPA,'.:by·:.~etter.dated July
", N • .'

-rrom,DOE to EPA witten ~otict! of AU! i.mpl~e~tation of24, .1.991,
. .

compliance requirements, accompanied by a copy ~f appropriate
supporting documentation, for each of the requirements set forth .;
in paragraphs ft1"through "6" above.

16. This CA/COshall be fully enforceable in a court having
jurisdiction over the subject matter and the two Respondents.

17. DOE recogn~zes its obligations to comply with RCRA.
The provisions of this CA/CO shall be enforceable under citizen.
suits pursuant to 42 U.S.C. S 6972 (a)(1)(A), including actions or.
suits by the state and its agencies. Xn the event of any action ~
filed under section 7002(a) of RCRA alleging any violation of any
such requirement of this CA/CO, it will be presumed that the
provisions of the CA/CO are requirements that have become
effective pursuant to RCRA and thattbe state and its agencies
are a "person" within the ~eani~g ~of'~.ectio~7002(8')', ·~~nd.that

e-.

"t;hisagreement .isenforceable under .ect'lon 7002 .: :::~.~
.- - - . ':. . ,-

..18. Respo~de~ts~ shall ·.ubinitthe above required ..j,nfoX1l!.a~ion.,
.and,n~tices to'the .~01l~~i~~addre~B~e~f'::i)~~~':3~~{):~t:;}:~:",""~','~:~
Mr. GeorgeC';Keyer~ 'P.1!!~'~"Cbief~'~~~"";';;«Jfi~Leonard Grossman, PC
Hazardous waste Compliance Branch Begion ~I-U.S. EPA·~.
Region II-U.S. EPA 26 Federal Plaza, Bm~OOO.
26 Federal Plaza, 'Room1.000 New York, NY 1.0278. " '-

.-~~.. - - ...... :-~ .•""'J:~ •....- ..."... .. :<._:,-'" . ",
.- .. ;;:...
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NewYork, NewYork 10278

Hr. Larry Nadler , Unit supervisor
Hazardous Waste Regulatory Unit_ __ _- . ~NYSDEC,SOWolf Road- __ .--""".-'-" ..'.'>. -·;:,:·:::..•..,·:d.\r:.:~:;·,·..
Albany, NY12233 . '. .. . -. -.\,~\~:."--;s:.:; ,',i': .~~- '.~~: ··~::}5·'::.'..:.:

~. .. . '::'._:~-"',- f-~"" -. _. ~:.~.: :.:'~:. . .
:3.9. -a. ·-~is Consent Agreement ~d consent Order shall not

". ~., --t-;. - _ . '. - . ~;[;~ : . - .

relieve Respondents of -their ~bligation to .eomply-with all

applicable provisions of ~ederal,.state, or:~ocal ~aw, nor shall
. .' . .

it be construed to .be a ruling on, ;'·ordetermination -of, :.anyissue

related to any 'federal, state, or local permit, nor shall it be

construed to be an approval of any required environmental impact

statement.

b. The tasks to be completed by Respondents in

paragraphs "1" through "14", above, have been agreed to by

Complainant solely for purposes of settlement of these civil

administrative proceedings. As long as Respondents are in

compliance with this Agreement, EPAwill not initiate additional

civil enforcement actions for the violations specifically alleged

in the NOV/CDand Complaint issued in this proceeding or

discovered during the May23, 1991, and .June 24, 1992,NYSDEC

inspections referenced herein •. ·4J'his·Consent Agreement ·and
. ..- . ." - .,

Consent Order in no _way limits Complainant·. -right to· ·initiate
-.';- -", - -. ~ -- . - - :!:.. ". ~~.!;"". "

any action against Respondents ,-~egarditi9 any statutory :or ..
. . '_ ..

regulatory vioration-(s) -llotalleged in-the complaint·~r .Botice of
. _ _:' . . :: - -,. ._'.. .., _. -.;' -:<: '~': :.. :;" ··~~:~7.,"' . ::::> '.' .~_:.~-: -... .:. ..;._~~.~--:', -;~:'. . ~, '

Violation/compliance:nemand issued in June ~99i·:;'Or·discovered ,
'. ',' ,,' ".' , ... ' ". ,~t'~i '-OJ"" :--' '.-- ,,:, '," -'~::~:-::'-~':: -'-, ". .~

during the May23, ~991, and ~une-24~ -"1992,··--fiYSDEC-inspections._
• "C' ':' ••

'-"'. ,''(.

,-. -,';"
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c. Respondents and the siqnatories 10r the

Respondents both certify ,as of the date of Respondents' signing

'"of this Consent Agreement, that, -except= t.:hoseDbl_1~ations

that exist under -the J:nteragency Agreementwi~, r •• pe~ to ~asks

~ and 2 of Attacbment A 'as they "relate t~'~~perable ~~~;.
~ .. ". :":"', L~ • ,'_'.. :.: _

Respondents are not Dtherwise :-required,.,by virtue. of any -~ocal,

state or £ederal statute, -regulatio~, 'order, agreui~t'~-'~~~ent

";.
f
~'

.
decree or other law,- to perform: the -tasks' specified h pa~agraph

-8" of this Consent Agreement. 'Respondents' signatories further

certify that Respondents have not already received, and are not

currently negotiating to receive, credit in any other enforcement

action Dr Agreementfo~ any of these sametasks •

d. If in the future EPAbelieves that any of the

.,

information certified to, pursuant to Paragraph ·c,- above, was

inaccurate, EPAwill so advise the Respondents of its belief and

its basis, and will afford 'Respondents an opportunity to submit

commentsto EPA. It EPAthen determines that the certification

:..
;.

"

-s

f,..
i
~r•

I
i
I
tf-
/..- <,

l

was inaccurate, EPAmay initiate a separate criminal

investigation pursuant to 18 D.S.C. I 1001 et seg., or any other

applicable ~aw.

20.

. '_'~_' - "-.• ,, ',:- " -. ' ..
,"'. - - ~'.

. . . .

Respondent AUI.h~ll pay by ,cashier'.-or~rtifi.d
. '. , ", -~:.

check, the amount'of sixty three thousand and two hunckedand
'. ..~..' ... . . .~.

~ifty doll;"~S ($63,250),· payable to'1:he4J.'reas~~~;.-:~nlted_'states

_of America, and .ailed -to -the-EPA~-;-~egi~~ '~I'· (~~9i~~;i',~.~~ing

Clerk)', 'P.O. 8oX360188M,':Pitfs~urgh,-p~~yi~~ia -i~2s1~;'::;-,riis
, , ,

penalty amount~s in full .ettlement~t all civil 11abl1ities

, ,
>.."~--..

" '
-;
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wh~chmight·have attached as a result Df the ~ollowing civil

Complaintsbrought as part ofa .ulti-.edia action against the

RespondentAssociated: ..Docket/J;ndexKos• ..7I :RCRA ~1-0204and 'XI"
. .... ~,' . . . .... .' .. ' ..

'~SCA-PCB-91~0248and of additional EPA·a~i.gations resulting from
- , . .:, - ',:. '~-. ..:.:.-...• ', ,:,-.- ..... - ,. -. - .

"theBYSDEC-May23,1991, .and:June24, '3.992,-:.!nspectionso~ :the
..~-,.- ... .; . ..-. '.~ - -!' •. .

1mL ~acili ty. :'-rhe paymentshall be~dentified ':ls Associated
.. '

Universities Inc. and should reterenCe all of the Aboye'".' .
1·"

Docket/IndexNymhers. .payment!. du~ withiti'thirty(30) days

after the Regional Administrator aigns this consent Agreementand

consent Order (hereinafter the -effective dateW).

a. Failure to pay the above amountin full according to

the above provisions will result in referral of this .atter to

the united states Attorney for collection •

be Furthermore, if paymenti. not received Dnor before

the due date, interest will be assessed at the annual rate

established by the secretary of the Treasury pursuant to 31
-,-,

U.S.c. § 3717, on the overdue amountfrom the effective date of
. ,:

this consent AgreementaridConsentOrder through the date of

payment. In addition, a late paymenthandling charge of ~ifteen

dollars ($15.00) per monthwill b8 .ssessed ~rpayment.~.~ot
received by the due dat•• ·..o·:A~'·~·~um'~ity·:~~r·vii~.be .: ..<:

_ - -, :' _ "- ..-. ~. . .... : -..,_. '. ." ~'\ - ".: ,.' " ....• , .-, -: .,". ".;:' ", .. ' ..

applied on any principal amolUltnot paid within nlDety ':(90)days .;
_. ...:.-:.- ~."." ~:-;.~ . ..- .•. c-, ••.• -'. - - -',

of the' due date. ...: .~~~....:;.\:.:.:':-",''1~':~~~l?i:~~,..tt~i·:i:~i\~f~;:;~·$~~1>:..-. -,;..'=, ~
:Ce . Xn'the event "that RespondentAPI':~ail" to 'completethe .' ":

: supplemental environinent&iproje~' ~pecii'i;d'-~:b4~a;~~~~hS.8w·;<~'f

and -lOW above,' withlnone y~ar ~f the tim~frame~'.~cified .bi'.:~~<i
. ,. :.: .. :. ':--:. < ;'"

, '. ~..:.
. .

·,- ·':'*~~'i~;''-~~r~':''':f/~~:._·-\
.. ".\~~- .
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paragraphs --8" -and·~O",·-ebove,or any .approved.nension to the

schedule, Complainantshall notify Respondentinvriting,

certified mail, return receipt requested, ·of its ~inding that
" .• -' -. - ':> ' ... ' ... :', -' -s ' ':. -.-.

'Respondenthas not performed,.::endshall .pecify ~chOf:t.he '

--<. agreed-totasles were not perf~rIled~·,.~~~·itespondentAm shall have

as AUI deemsappropriate. ·~f ..complainantthen determines-that

AUI has failed to perform, Complainantshall notify ~esPondent,

in writing, of its determinat~onof such £ailure. -~espondentAUI
shall within thirty (30) days of such notification pay by

cashier's or certified check, the amountof eighty ~ive thousand

dollars ($85,000.00), payable to the ~easurer, vnited states of

America, and mailed to the EPA- Begion~I (RegionalBearing ..
Clerk), P.o. Box360188M, Pittsburgh, Pennsylvania 15251.

d. Extensions of scheduled activities maybe requested of

and granted by EPAif any event arises .£romcauses beyondthe

control and without the fault of Respondentsthat causes an

unavoidable delay in or prevents the performanceof any

obligation under this CA/CO, provided that AUI .hall have

exerci.ed .duediligence to prevent, ·.lilllinata -or ainimize .uch

delays, including but not l~ted to: acta ~f .Go4J:%ire;war;

,-..
....,

~nsurraction; civli dist\irban~ J Upio.ion;"'dv.ra~ weather

conditions that cQul~_no1; __~ _Z:~~;~~~~l'~j.~j.p-aj:~~L.rastr~int b~ "
Court o~er Gr 01-d~r:~f'publica\lth~ritY;-~abliitY '~'~~~~n --':;,

. -, .•.. . ;: - ~
". '::. ,~~, . " - ~

after exerciae of r~asonabl. diligence any n.ce-'~~i:y. ":'~".-. "..,,~$
·'-t·

authorization, approval, permit or licmm.esdue to action or
- ~;,.'

"'., -;~

.~ .....
••••• ;. I-
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inaction of a,ny-9overnmentalagency or authority other -than DOE 1

delays caused by compliance with applicable statutes Dr

regulations governing contracting, procurement or acquisition
. '. . .'. ::-.'. - - . - ":-.' - ~ . . - -. . . - .• .

: ~.-;'

procedures, despite the exercise of reas.onable diligence 1 :.and

insufficie~t availability' of ilPpropriat~ ;~~:'~f. A:ot ·.hall have

madetimely request ~or-such ~unds ':f:t;OlIl"'DO~~d .1f ·DOE:.ahailhave
'.

madetimely request for such ~unds1rom Congr_s~:.'A':Porce .
. .

Majeure shall also Includ~ any strike or other 1abor dispute

whether Dr not within the control of the Parties affected

thereby. Requests for extensions of scheduled activities must be

madein writing to the EPAProject coordinator, Hr. Leonard

Grossman, at .the address specified in paragraph ·~8" above. -rile

Project Coordinator w~ll provide written notice of EPAapproval

or disapproval of any such request •

21. Except as specifically set forth elsewhere in this

Agreement, if a dispute arises under this Agreement the

procedures of this section shall ~ply. 7n addition, d.uringthe

pendency of any d.ispute, the DOE agrees that .it shall continue to

implement those portions of this Agreementwhich are not 1n

dispute and which EPAdetermines can be reasonably implemented
. -~. - .

• ~ - .'" -:., :'.= .'.

pending ~inal resolution of the i.ssu.sea) in _-diapute>.~f~PA
, ._. ".- ':: -,' "

determines that all ·orpart of those portions -af verkvhich are
,.

affected by the dispute should stop during~thependencY~f the :«: ~. . . . ~

dispute, the DOE shall discontl~u; _hpl"entbg1:.h~·.~· p(;rtions of ,
. '. .' -,: - -, '-. '.' . '.' . -'.- - - ~ ::..~

the work. .",-.,-::~;<'-. :'- ...-:.~--."I''''',' .....,...1",~..•..~-;.:.;;.~~~.....;,;..l.:"';'.'f.--<.>'.:.;/ ..;1'-: ... .'~;,:. :. . .~ . .3
~•. ',,~

'. -
.jO.' ; • ...: ••

';'.

. .

. ~"'.'.. ~?:::::-::.';;':".':;~:f'" .::'~~<~;:c-*",:~.:...._-,'::1
,.. ~"-~- '-.
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26
All Parties to this Agreementshall :tRakereasonable.." . ",

efforts to informally resolve disputes at the Project ~anageror

immediatesupervisor level. _~fresolution cannot be achieved
, -

• - ~: .' •• ::- . ;. ~.: -~.: .• "' - .•••••• .:.. ._. _ - '". :~ '" -to:. _

informally,the _proceduresof: this a_ections~ll-.be' availab'le to
- '

all parties exceptAUIand'sbail be ~:piemente.dto resolve, a

dispute. -f:' ~" . - -

a. -
" ." •• ;~ -." •••-••.• ~ ":,' "t' ••.: ,:'.:. ::-~-' ~ ~ ,"- ~:.~~:~-- •.•••.•• ~.' .-".~ c:":

-Withinthirty :·-(30)-days~f the data of any action by

EPA which leads to or generates a dispute, ~'theDOE .hallsubmit

to EPA a written statement of dispute aetting ~orth the nature of

the dispute, the DOE' s position with respect to the dispute and

the information the DOE is relying uponto support its position.

~f the DOE does-not provide suchwritten statement to EPA within

this thirty _(30)day period, the DOE shall be deemedto have

agreed with the action taken by EPA whichled to 'or qenerated the -

dispute.

b. WhereEPAissues a written Notice of position with

whichDOE disagrees, DOE lDayprovide EPAwith a written statement

of dispute setting forth the nature of the dispute, its p~sition

with respect to the dispute and the information it is relying

uponto support ita position. l:f -DoE does not provide auch a

written statement Of. dispute ·withinthirty (30) days~OfTeceipt

of the WrittanNoticeof ~o.ition, the :Partie. ahall'~deemed to
.• .' _....»; .' '- ..- ..' ~' •.. ,_..-

have agreed with the written Notica_of Position.': :~.::.:-::.-,,c' -:--;_ .
_ .:_.... .." ','"a" -; .•,.~:.~_._. '.- .: • -~_"-":7.~-_-'::-:-;"!-~-'~~~·:-f~-=-!"'-_--~~~c.- ~:-
c~-" 'l1ponreceipt of the written .tatement 'Of dispute,--t.he ~

.. ~'- . . .. . !

- . -- - - .~-< .- .... Y---~'~:~-';;:--""--->- -_i--;}
Parties shall engagein .elisputeresolution .among-the-ft-oject -.. .. "

-l
,~Managersand/or their immediatesupervisors.·. ~e Parties shall-
:~;

• Wo: •



•• ·0 ..'

1,
t
f,

f
i--.
~..
t
•r:..
e:

i~
r..,
~
~,

~

~:<

~,
-.:
-!

1

.~

.:,.

.t
-'.

::
~w~
!

I
t"

"

t ",

_27

have fourteen (14) days :.fromthe receipt by theEPA of the

written statement of dispute to resolve the dispute. During this

period the Project Managersshall aeet as .anytimes aS,are

necessary to discuss and attempt resolution'cf -the dispute. ,~f

agreement cannot be reached .en any J.ssuewithin 'this ~ourteen

(14) day period- any Party JIUly,vlthiJiten '(10)-:.lSays-'of.<the
- - ,

conclusion of the fourteen (14) -day dispute resolution period,

submit a written notice to the Parties ~scalati~g the "dispute to

the Dispute Resolution committee (DRC)~or -resolution. ~f no

Party elevates the dispute to the DRCwithin this ten (10) day

escalation period, the Parties shall be deemedto have agreed

with EPA's position with respect to the dispute.

d. The DRCwill serve as a forum for resolution of

disputes for which agreement has not been reached pursuant to

Subparts a, b or c of this section. ~eParties shall each
, .

designate one individual and an alternate to .erve on the DRC.

The individuals designated to serve on the DRCsball be employed

at the policy level (SESor equivalent) or be delegated the

authority to participate on the DRCfor the purposes of dispute

resolution under this Agreement.---"'Following.scalation of a
- - '

dispute to the J)RCas .at forth in -Subpart .;-':or this 'section, the

.• • ~•• ,,"=: .' -'; . •.p,"

dispute. -, Xf the DRC'.1.-unable tounaniaously resolv~ the dispute

within this thirty -(30)day pez:iod;"':;'y -pa:rty'~Y~~.vithin-ten
. . ... : . " . '.' '" . -.:.' ',-

(10) days of the conclusion of ~e "thirty -130)~~y dis;ute

resolution period, submit a w:ritten "Jlotice~f dispute ~o the ,- ~- - ~-:....

, <-

..,'.',.:'~+. ~:·t~~:~..
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Administrator of u.s. EPA-£or£inal -rasolutionof the dispute~

In the event that the dispute is not ...•scalated to the

Administrator of u.s. EPAwithin the designated ten (10) day
., ••• :- 0:: • .r " , 'o' .~ -e " :;:,; ~ -;:- , .••.•P::', -- - .:.

escalation period, tile Parties ,shall be deemed~o_.have-agreed

with the u.s. EPA DRCrepr •• entatlv~-·.,Position-vi~ r.spe~ to

the dispute. _

e. 'Upon escalation -of_~ d'ispute t~ -'the -Administrator-of

11.S. EPApursuant to Subpart d of this aection, the Administrator

will review and ~esolve such dispute as expeditiously as

possible. Uponresolution, the Administrator shall provide the

DOEwith a written -£inal decision setting forth resolution of the

dispute.

f. The EPArepr,sentativeon the DRCis the waste

ManagementDivision Director of EPA's Region II. ~e DOE'.

designated memberis the DOE'sequivalent position. Notice of

any delegation of authority £roma Party's designated

representative on the DRCshall be_provided to all the Parties

pursuant to the paragraph 18 of this Agreement•

g. ~e pendency of any dispute under this section shall
'-;

.
not affect the DOE'• responsibility ror :timely performance -of the .'

, -
work required by thisAgre~ent,.xcept that 1:hetbe periOd ~or -,:

p,.... .• _.' ~,,:,

a period of till. Dot to .axc.ed .,.thaactual tbleta1ten ~o r.~ol ve
, -: ' ,...,. '" ,~ '" ;..~ ': ::p'~.:.-.: ._~·,·f,~-.: .-_ :.'..;._'.},:.'r· '.~' J:\-
any good ~aith dispute ,naccordance 'with the :proced~es --;:t .~.;...
specified her.in-~ ·.·~l-.i~ent~ 'C)f -~e '~~~-~~qri~ed·-J)i'~l.
Agreementwhich are Dot affected by the dispute .hall.contlDue ',': ,~-....-'.~J

. ~~. ..•...:-

. -: . .;

~.. ' p.;:t.
.. :', .. ,

.:" :.:':--,--~.~::;-,:";::c'\-_::<7~-~~(:·~-~-;:·;;:~_.
. ' ~~'~ ", .

" . -~" ... .., .- .~.. '

. - '. . ~..... -. "..
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and be completed in accordance with -the applicable ·schedule. ~e

determination of elements of work, .submittals or actions affected

by the dispute shall be determined -byEPAand ahallnot be
. .,.. ::~f.~.}.~ "":~,,""F .•..~~._~,, '.'~-'i\ .-: '.'" .._'~'~:~."'

subject ·to disput'-' under this ..••ction ~,:."-:....:...:..:, ,';;:'.' ~..'-.',. ..... ... ' .: -" ........• ,-'!.,.~:~~'<.'~'... : :./ ....'..
. ,..h. Within rourteen (14) days of ,resolution of a'dispute

.- - - ..' s: ... -, . . .-. .' •

pursuant to the p~Ocedures.pecified !nth!.~"ec:tlon,:'ihe DOE
. . - ,'.. - ,';' . - : .~:., -. -' .

shall incorporate the resolution and riMl -det.rm1natio~ into th~'
',- -,

appropriate plan, -schedule or procad~es -and proceed to implement --

this Agreementaccording to the amendedplan, -schedule or

procedures.

i. Resolution of a dispute pursuant to this section of the,

Agreementconstitutes a final resolution of any dispute arising'

under this Agreement. !('heDOE ahall abide by all terms and

conditions of any final resolution of dispute obtained pursuant

to this section of this Agreement.
,".:' " "~,

22. Respondents have read the foregoing Agreementand '. ,
-:.,

consent to its issuance and its terms. Respondents admit the .'-,.:.'.'

jurisdictional allegations, neither admit nor deny specific ."

factual allegations contained in the ~omplaint and Notice of

Violation/Compliance Demand.·-Jtespondent AUX consents to the

•••••••• ;)1 •••••• _ ."

~- .... '

assessment of the "tated ci v:il.penalty. ,':",bspondents'8Xplici tly .",'.~"

waive any right they _ay have'to .request .a heariJig -on 1:b!s .
- -. . ~ ... ',;;'~ .' . :

. .
- ..... --

lIlatter~ and Re~PC?~d~ntAm agrees tc:»~ay ~y '~alty due'under
the term~ of '~e '~~s~t Agr~eH~~·i'~·~;~~:~#:.~;;:i~i:.r~~:t1t:,;.r\;Y·,·

.'- \..' .' . - - _.<_:: . ~1:,..;; .~,l$-.:~~.;,-~~: .: ~~:. --1:-:-: ~-.::;.~~:'.' .~~.~ :.,r·

23. EPA-r'-c~izes ·tilat·~e _-~a:c!iltY<·~:.i;·~tly' ',.
. , .

~ ..-:s· .~'-:::
! ..••• ~;-

. • .•.. 5r

operated by AUX -undera cost type contractwith'D6E~d mlder'~'~'''~<,~
. .-.~":;:~.:,>:<~

. • ~ '" ,~,:t-
'. '1.'.

.... -. z.r.
. ~:. ,. .

". '~

.', .r , •••• }~~::~: •••• ~-.~~-x7.':ij-::~~~~.:,·':~.<::h)ic~(.~~.i.~~.'~~'::~
.•~.. -r-: . ••.

.:' ~.:..... '";

. :.~.,.-
.' .~, ' .. :'.- .
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this contract AUI's perforaance is .xpressly conditioned on

receipt. of appropriated funds from DOE. ~t is the expectation of

the Parties to this agreement that all obligations ~fDOE aris~ng
• r _ _ _ • ~ • - .' ".: : - •

,under this r:.A/COwill ,be ~ully ~unded-.:~Consistent with .....

.Congressional limitations 'on ~utUre ~~din9, DOEehal.ltake a1l
o.. - - - "

necessary steps and JIlaltebest efforts to ob~ain timely funding to
-r ..

meet its obligations under tilisCA/CO~ :Any requirement ~or the

payment or obligati~n of ~unds,by DOE"established by the terms of

the CA/COshall be subject to the availability of appropriated

funds and no provision herein shall be interpreted to require

obligation or payment of funds in violation of the Anti-

Deficiency Act.· 7n cases where payment or obligation of funds

would constitute a violation of the Anti-Deficiency Act, the

dates established requiring payment or obligation of suCh funds

shall be appropriately adjusted, but such adjustment shall not by

itself extend the ~ife of this CA/CO. .7f appro~riated funds are

not available to fulfill DOE'sobligations under this CA/CO,EPA

reserves the right to initiate any other action it· deems

appropriate absent this CA/CO. Nothing herein shall affect DOE's

authority over, .or responsibility ~or, its budget~r funding

level submissions. However~ if inifficient :rwids .ar.·iot
. . '

appropriated by the congress as r.que~ted and eXisting 1unds ,are

not available to aChieve cOmpli-.nC?e.with .the .• che~ul.s p;royi~~d'
- .' '. . ." - . - ," .

in this Agreement, and DOEreports the :l.ack.f:Jriunc1s'promptly to

EPA,Region .l:X, ~~ny.resulting delay ,_hall 'be preisumecito 'have , ,
. ":.~

. ~- .. . .-- " ':::~
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been due to circumstances beyond the control of DOE which could

not have overcome by due diligence. of DOE.
24. Respondents vaive any right they mayhave pursuant to

~.' .~ . '. ~. - ":":.. .

·..•0 C.F.R. § 22.08 to be present during discussions with or to be

served with and to reply to .~y .emo~~d~ .~r :Co~~i~~tion

addressed to the Reglona{ idmini~trat~~' ~~:~e·· ~putY~Begional
:.~

. Administrator where the purposeCf such discussion, -memorandum,

.-

- . .- -
- or communication is to recommendthat .uch o~ficial accept-this

Consent Agreement and issue the attached Consent Order•

25. Each person signin9 this Agreement, below, certifies

that he or she is tully authorized to enter into the terms and

conditions of this Agreement.

26. The Effective Date of this CA/COshall be the date

the Regional Administrator has signed both this document and

Consent Agreement and Consent Order Docket No.: 71 ~SCA-PCB-91- -

0248.
27. "This CA/COshall terminate upon EPA's written.

determination that Respondents have satisfied &11the provisions

herein.
..... - -~~ - ~ .
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RESPONDENT:

.. ,..•..

RESPONDENT:

-.

.". , .. !: .... ,-

•.:", ~: .. - - ' ..:
,w' •••••

<, ~ITLE:
,Brookhaven :-Area Office '"
Area Manager - - -

. -~...

.DATE: 4/8/94

BY:
DC.

.' ,;

.NAME: Michael M. Goldman

~ITLE: l_a_b_o_ra_t_o_r_Y_Co__ u_n_se_l _

'," ":DATE:' _..._. :..,__/1...•1_194 _ "
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CO.SEW ORDBR

~e Regional .A~i.tr:ato~ t)i-··ihe·tJ.s~Environmentai

Protection Agency, Itegion Xl:,-' ·concur. in -~e :~oregoingconsent
. S "_', • p ,: ••• :.~. '. .- • •

Agreement. nte ConsentAgreement,:-enteredinto. by the-parties to
- . -- --- t: - . . ..- "" '. : . '-

this 1Ilatter,is bereby approvedand~8sued, '~a"-anOrder,-r:
- effective immediately.

10278
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Vlldlife investigations to establish baseline population makeup would be divided into 'four
ategories: mammals. birds. reptiles and amphibians •.Dd .fish .. A minimum of ODe year of

; 'field data collection would be required to observe seasonally present and migratory. species.
. Data collection would be followed by data analysis, report generation, '-,report ftview by BNL

.<and DOE and report issuance. The SurveY will encompass the eastern, "Undeveloped portion
of BNL. '.. q..- , .• ' c, .• ,~. .' •. '

. .' - ',' .
i. ". ' ".~ -; ::.;.' •• _! •. ~.:-.J.: ,-,-, .,. - .. . .~..

Of the categories to be investigated, mammals and birds would be studied in each of the
four seasons, while. reptiles, amphibians, and fish would be studied in all but the winter.

J; TASKS:.r:

.'
}•...

~.

."
>-,

~.
T

i
t
I
!<

.. .,-.:. ,.'
WILDLIFE SURVEY OF WETLAND AND FORESTED AREAS

!EASTERN BOUNDARY OF DiE SITE)
INTRODUCTION

. . :;t'~~~",

1. Literature Search and Field Reconnaissance:

A literature search would be performed to determine which species have been
identified onsite and which species have historically been found onsite. A review of
topography and' habitat information on the sites would be conducted to identify
different areas, divide the habitats into survey transects, and layout survey schemes.

Potential sources of information include for review include the U.S. Fish and Wlldlife
Service, the New York State Department of EnVironmental Conservation, other local .
environmental groups, such as the Audubon Society. the New York Natural Heritage
Program, other local organizations and BNL's 1977 Final Environmental Impact
Statement. .

Field reconnaissance will include verification of existing information ..and
identification and delineation of major wildlife habitats types present .

~~'., ·'F.-2. Field Survey: _ :', :.r~.._. __~ .: "..~.. _.:'=:-.'~:.J. .r- '-~' : "._.' ..

All disciplines would be investigated- during 'sPring, Summer, and fall,' although
amphibian work would be intensified in the early spring during breeding season and
fish studies would be intensified :during the spring and early fall seasons to see both

fall and sp~ spa~ ~~.~,.-." ::. ~:k:;~~~~{~/~~~~".(~',:~A;:~:~':~:"c:;_~+~'~{:-~·~~§~/{'~;':'.
During the winter sampling xssion. only mammal and ,bird surVeys' Would -be
wnducted. All wildlife habitats wD1 be fully cbaracterized .,4uring the field surveys. -•...•-;.,.

. :t:

. '.:~:
: :... ..:;..
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3.

A wetlands ·assessment, including a wetlands delineation
following the Federal Manual for Identifying and Delineating
Jurisdictional Wetlands·will be performed.

Data Entry/Reporting:
A database would. be -developed .in, .vhich .:all ~ield ...data
- collected would be entered. A report would be developed and
. -reviewed by BNL/DOEprior to .issuance.·· ;!l'he.report would
include information on study strategy,' JIlaterialsandlllethods,
results and discussion.-: .~,.'. '_"'. "". , ,

~. '-'.. 7 # ~ ~ .:~ -.;. .: {~-~.:',,-"-"';'~ =::-r_ -.-: -~.~~. :~_.. .;....\ ...~ ....: •.•. '. -": - ~. . - -JlanagementP.1anl· ..':.:.:../:-'-:.:>tr:~:,. ";'~' •• .'~:' •• :;,:i:'.'~/'._:> ,.;.;.>;~':.> -r : +:'; -.
~ - • ~ # ~ ~ " '; - ~ .r: .- . ,r...,.

Should .~ederal "or ~state ··~isted~threatened or endangered
',""species be revealed during this survey, BNLwill formulate and
implement a managementplan that will strive to protect these
species through protection of existing habitats or habitat
specific management. . The managementplan will also address
primary recreational and indigenous species or other affected
populations revealed by the survey, and will include a
balancing of the operational requirement of BNLwith the
protection of the' habitats of such species. Management
strategies such as the promotion of plantings attractive to
wildlife, installation of nest boxes in wetlands and ~ield
edge areas and riparian habitat stabilization could be
utilized to promote "and enhance utilization of existing
habitats at BNL by these species. The introduction and
protection of exotic or alien species will be avoided .
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" A RCRA audit of the Hazardous Waste Management .Area .nd .satellite accumulation areas would be conducted by an ~utside '

fiDe ~e audit will include. review ~or compliance of the '~
following requirements: ....'",,:''.:: ":..=. <;; ,~.:.' ,'::' .~:' " ,~~~..~,'::;-:~.<:, .
• 'i. ..•.. .~ . . ... -",... :. -.:.•.••.•~ .' ~,•.~~ '. ~ .' _~_ .

Marking and Lobeling. In'cluding'l'imeIDat.,:':'EaChcontainer~f'
bazardous waste shall be clearly labeled -Hazardous Waste,-·~.and...' ahall bave the accumulation date .arked on it." ·,ParDS ,'~.... :..
regulations, the identification of the Daterial shall alao be '.:.included. All containers aball be legibly aarked with the
accumulation start date. For vaste stored in ,o~ay accumulation
areas, the wast. Dust be remov.d from the area within 10 days (30
days for PCBs). 70r a ~SD facility, except for non-LOR wastes,waste can only be stored for a year.
Packaging: Each container of hazardoua waate ahall be packaged
with a material compatible to the waate tyPe. ~e package shallbe closed, aeal.d, and in good condition.
AIsle Space: Aisle space sball be adequate to allow unobstructedmovement of personnel, fire prot.ction, spill control, and toallow for inspection of containers and ~abeling. .
SIgns: All containers, storage areas, and facilities that
contain hazardous waste ahall be indicated as such with a sign
that states -Hazardous Waste·. Also, if the waste is ignitable,then a -No Smoking- aign ahall also be posted.
Communications: Adequate communication or alarm systems .ball beeasily accesaible.
Training: Personnel handling hazardous vaate shall b. trained inaccordance with the facility's hazardous waste training programrequirements •
Secondary containment: Por ar.aa that ·.tore 11quld vaste ~. '."

.quantities above 250 'lallonsaecondary containment .ball J)e ~e
largest of the two following r.quirementa: ·-100' of the largestcontainer or 3D' of the total volume J.n.tonge. '.Forareas ~at
have 1••• than ,250 'lallons,the r.quirem.nts are: ·~OO, af"th •. ,. larg_.t container or 3.0' of the total volume in .tora9 •• ·:~70r':'.,.', liquid PCB.,' it shall be 25t of the ~otal_vQlWl' or ~wic •.,~ •.::

~.>. ,' "~~lWDeof the. ~arge.t, ~,~~,~.~ ~.:.~~~~~,c::'j~\:::f<''',:::.:>:>t:'~~~,~;;:~;~.:,r~~~~>e~~~~~~~~~?,<:~
-' .plu;,lliteAccumulation ArIa,: .Allcontain.r. aust'be clearly"':,.

l~~l.d "Hazardous Wast.-. Volume of hazardous va.te Aball notexeeed 55 'lollona. . ..•.
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.... Manifests. Recordkeeping. and Reporting: Proper aanife.ts andinspection ~ogs sball be documented in ~ccordancevith.co eFR.

Characterization: All va.te. ahall be aufficiently characterized(either by direct sampling or proces. knowledge) .±n accordance.with 40 CFR 261. _. '. ..

OA/OC: .A va.te 1malysis plan aball be blpl_ent.d.~'· .~::~-..;:~..~-:..' ~.

r

..~:: .~.' ..-: . ~ '';'' .Preparedness and Prevention: '.Adequat~~;Uipaent-.ndprocedure.
1n place to handle a ~ire or explo.ion and spills.;. :'." ..:'..:" '.,

Contingency PI an's and herqency" proce4uB,; '"'A' 'c~~tinge~CYPl~shall be available and implementable and di.tributed to ~eappropriate off-site authoriti... . .__..' .: ..... .'.~-.. '. . . .. .....
. '.

Inspectipns: Weekly in,pection. sball be performed and be' .'.documented for ~SDs and lO-day accumulations areas •

,.,.8lt8:
~e foll9Win9 tasks are to be conducted by the independentcontractor:
1. Audit of Hazardo~swast. Management Area and satelliteaccumUlation areas.
2. Report to the Associate Director on the status of RCRAcompliance, including deficiencies or areas of non-compliance. .
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